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The purpose of this column is to help you keep abreast 
of current trends in naval law. To accomplish this purpose, 
digests have been prepared from some of the most recent 
opinions of the United States Court of Military Appeals and 
boards of review. These digests do not necessarily include 
every point of law covered by the original report or opinion. 

Matter appearing in this column is for informational pur- 
poses only, and is not to be cited as CMR authority in 
judicial proceedings. 





SENTENCES—court-martial may adjudge restriction 
in conjunction with punitive discharge if period of 
restriction does not exceed period of confinement 
authorized and does not exceed two months. 


@ The accused was sentenced to a bad-conduct 
discharge, reduction in rating, and two months’ 
restriction. The convening authority approved 
the sentence but suspended the punitive dis- 
charge with provision for automatic remission. 
The supervisory authority, believing that a puni- 
tive discharge in conjunction with restriction 
was an illegal combination, approved only so 
much of the sentence as provided for the bad- 
conduct discharge and the reduction in rating. 
His action was taken two and one-half months 
after the date of the sentencing. The board of 
review held that the original sentence was illegal 
and that the action of the supervisory authority 
was not incorrect in law. However, the period 
of restriction had been served at the time the su- 
pervisory authority took his action remitting it 
and approving the punitive discharge. There- 
fore, in order to correct what it concluded was an 
injustice, the board of review set aside the puni- 
tive discharge and approved only so much of the 
sentence as provided for the reduction in rate. 
The Judge Advocate General of the Navy then 
requested the Court of Military Appeals to de- 
termine whether or not the original sentence 
imposed by the court-martial was illegal. 

Both the supervisory authority and the board 
of review adopted the theory that the combina- 
tion of restriction and punitive discharge was 
illegal because of paragraph 127 of the Manual. 
The Table of Maximum Punishments contained 
in that paragraph lists maximums for the vari- 
ous offenses in terms of punitive discharge, con- 
finement and forfeitures. The Table of Equiva- 
lent Punishments, also contained in paragraph 
127, gives the information necessary to convert 

(Continued on page 19) 
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SOME LEGAL ASPECTS OF RADAR CONNING 


CDR H. W. BIESEMEIER, USN, and LT R. A. BERGS, USN 


Our first article on “‘The Use of Radar as a 
Legal Duty” was prepared by Commander 
R. J. Hogan, USN, and was published in the 
September 1948 JAG Journal. The follow- 
ing article, written because of certain recent 
decisions involving the operation of radar in 
collision cases, reviews the law on the subject 
to date. It is hoped that the audience 
reached will include many officers other than 
lawyers, as the message sought to be 
brought out will be of importance to all who 
conn ships. 





NE MORNING IN OCTOBER 1945, the 
Army transport, BARRY, outbound from 
Boston and carrying 3,000 replacement troops 
to our occupation forces in Europe, was crossing 
George’s Bank, east of Nantucket Light. At 
1015 her watch sighted a heavy fog bank ahead 
and the master was called to the bridge. Some 
22 minutes later the BARRY entered the fog, 
having failed to reduce her full speed of 18 
knots, or to post a lookout on the bow. Scarcely 
a minute thereafter she struck the small trawler 
MEDFORD amidships, penetrating two-thirds 
of the way through the lighter craft. To climax 
the tragedy, the BARRY thereupon backed clear 
of her victim, allowing the sea to rush into the 
gaping wound, and the MEDFORD immediately 
sank with the loss of seven lives. When the issue 
of liability was litigated, there was little ques- 
tion in the mind of the court as to the over- 
whelming fault of the BARRY and the decision 
therefore would have elicited no great amount 
of comment except for one new and important 
factor. The BARRY had attained the unsavory 
distinction of being found at fault in the first 
case involving the use of radar at sea. Though 
equipped with an SQ surface search set, manned 
by two Navy radarmen, the radar was not being 
operated at the time of the disaster. There can 
be no doubt as to the attitude of the court toward 
this lack of precaution as pointed out in their 
decision: 
“The failure of the BARRY to use her radar is the 
most serious and sinister aspect of this case. The 
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perfection of that device is thought to have invoked 
a new concept of the responsibilities of vessels so 
equipped, touching their handling and operation in 
or near a fog area * * *, 

“The offending ship could have informed herself 
of the presence and track of the MEDFORD in abun- 
dant time to have avoided by a wide margin any 
danger whatever of striking her. Under such circum- 
stances, it is impossible to yield to the argument for 
the BARRY, that her conduct is to be condoned to 
any extent, in view of her failure to employ the very 
device which was installed to prevent a collision.” 1 
If this portion of the opinion were to be sum- 

marized, a brief paraphrase would probably lay 
down the rule: If your vessel has radar, use it. 
The judge also found as.a fact that “the radar 
equipment—was capable of picking up the 
MEDFORD, at a distance of 38 miles.” It is 
no aspersion upon the learned judge to say that 
greater experience with radar in the years since 
1945 has led prudent mariners to rely upon the 
device only with cautious reservations. Accord- 
ingly, we see the BARRY-MEDFORD decision 
qualified in later opinions. 

One of these was rendered in the. AUS- 
TRALIA STAR-HINDOO,? where the master 
of a vessel received accurate bearings and 
ranges of an approaching blacked-out ship from 
his radar operator, but failed to plot them or 
to take evasive action. In holding the vessel 
blameworthy in this latter particular, the court 
said: 

“It has been suggested that to hold the AUS- 
TRALIA STAR at fault is to penalize her because 
of her equipment with radar.: This is a misconception. 
The conduct which is regarded as negligent on the 
part of a person of sound vision is not the same as 
that which is condemned when practiced by the blind. 
The fault of the AUSTRALIA STAR is that she 
chose to remain blind when she had the means to see.” 


Negligent use of radar was condemned by 
the court as a violation ef Article 29 of the 
International Rules of the Road,’ the well known 
and often quoted Rule of Good Seamanship, in 
that knowledge which would have been avail- 
able from the wise evaluation of radar formed 





2 BARRY-MEDFORD, 65 F. Supp. 622, 146 A. M. C. 795 (E.D.N.Y. 1946). 

274 F. Supp. 145, 1947 A. M. C. 1630 (S.D.N.Y. 1947); modified by 
172 F. 2d 472, 1949 A. M. C. 423 (C. A. 2nd, 1949). 

#33 U. S. C. § 121 (1946). 





a special circumstance of the case. Comment- 
ing on the BARRY-MEDFORD decision, the 
court held that what had been laid down therein 
as pertaining to fog should apply equally to any 
period of low visibility, including night time. 
The rule of law thus became: If your vessel has 
radar, use it during periods of reduced visi- 
bility ; plot and evaluate the information it gives 
and act accordingly. Any word on the use 
of maneuvering board or PPI plot in con- 
nection with evaluation of information seems 
superfluous. 

It also goes without comment that the best 
radar equipment is no better than the individ- 
uals who: 

a. operate the equipment and evaluate the 

scope; 

b. transmit the information received; 

c. plot the information; 

d. evaluate the information; and 

e. conn the ship using the evaluated informa- 

tion. 

Is it mandatory that radar always be used? 
Are there no exceptions? In the collision of the 
ISAAC T. MANN-ESSO ARUBA,‘ the vessels 
sighted each other in a fog in Narragansett Bay 
at such close quarters that in extremis maneu- 
vering was unable to prevent a collision. The 
ARUBA tried to lay blame upon the MANN by 
pointing out that she was not employing her 
radar at the time of the collision. The latter’s 
master testified, however, that he had good rea- 
son for having secured his radar as he had been 
experiencing interference and was picking up 
false targets. Accepting this action as a rea- 
sonable one, the court said: 

“While radar is one of the greatest boons devised 
for navigation, it is not a fixed and invariable rule 
that the navigator must use it in all events. There 
might well be times when the continued use of radar 
by a navigator who was uncertain of the results he 
was observing and unwilling to place reliance thereon 
might well be foolhardy and hazardous. There should 
be a certain discretion allowed competent and ex- 
perienced shiphandlers to use or not use radar as 
the circumstances of the moment require.” 

Let us now examine still another facet of the 
problem. As was seen in the AUSTRALIA 
STAR-HINDOO case, the American courts have 
already dealt with the mariner who does not 
fully utilize the information available to him 
from his radar. What of the other extreme— 


*94 F. Supp. 486, 1950 A. M. C. 1771 (D. C. Mass. 1950). 
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the navigator who fixes all of his attention upon 
his radar scope when other aids are available? 
This situation has not been litigated in the 
United States to date, but a recent Canadian de- 
cision is in point. In the TRITON-BARAN- 
OFF ‘ case, the collision occurred on a clear night 
in Alaskan waters. The pilot of the BARAN- 
OFF became confused while attempting to ma- 
neuver on radar information alone, without 
once making a visual observation of the situation 
in order to check his impressions of the relative 
motion between the two ships. The judge said, 
“T think the pilot was at fault, on that fine sum- 
mer’s night, in paying so much attention to 
radar, and so little to what his eyes could have 
seen ahead of his vessel.” The judge also quoted 
a statement from an earlier decision that would 
make a useful proverb: “Radar is a very good 
walking cane but a very bad crutch.” In all 
probability an American court would have come 
to the same conclusion in a similar case. 

The TRITON case thus implies that other 
available navigational tools should be used in 
conjunction with radar. Seamanship has not 
been changed by the introduction of electronics 
and it is only prudent to employ, if feasible, 
available visual means such as alidades or pelor- 
uses to check the relative positions of the vessels, 
especially if there is any doubt as to the relia- 
bility of the radar. It also goes without saying 
that radar has not obviated the use of good 
lookouts. 

The boundaries of the early BARRY-MED- 
FORD rule have thus been clarified by later in- 
terpretations. Let us turn now to the vessel that 
is not equipped with electronic eyes at all. 
Clearly it would be unfair to penalize her for not 
carrying radar, at least at the present stage of 
development and rate of production of commer- 
cial sets. The law has taken this stand in 
DAVILA-WILKES,* where it was held that a 
vessel shall not be deemed unseaworthy because 
she is not radar-equipped. 

However, under certain conditions, the lack of 
radar on some vessels may impose duties on 
other ships equipped with the device. It was 
not unusual during World War II for radar- 
equipped naval vessels to escort blacked-out 
merchant vessels which were not so endowed. 
The question of the duty of the escort to warn 





51953 A. M. C. 394 (Exchequer Court of Canada, 1953). 
6° 88 F. Supp. 158, 1950 A. M. C. 631 (D. C. Mass. 1950). 
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her electronically blind charges of approaching 
ships is one of the issues in the AUSTRALIA 
STAR-HINDOO case previously referred to. 


1? 











: HINDOO was being escorted by USS PC 616. 
I. All three vessels were blacked out, traveling in 
it potential submarine waters. AUSTRALIA 
I. STAR and PC 616 were using radar, and both 
"I were aware of the presence of each other and 
it of HINDOO. AUSTRALIA STAR turned on 
* her navigational lights some 12 minutes before 
= the collision but HINDOO remained dark until 
i the last moment. The ships were approaching 
“ on intersecting courses such that AUSTRALIA 
0 STAR would have been the burdened vessel, 
m with the duty to keep clear, except for the fact 
d that the crossing, meeting and overtaking rules 
id presuppose that both vessels shall be in sight 
d of each other. Since HINDOO chose not to 
ll expose herself by lighting ship in time for 
e AUSTRALIA STAR to see and evade her, 
she took upon herself the burden of keeping 
- clear. In failing to discharge this burden she 
“ was held at fault but, as discussed earlier, 
ot AUSTRALIA STAR was also held at fault for 
i” failing to make good use of her radar. Yet 
. another element of fault was found by the ap- 
a pellate court which heard the appeal,’ in that 
s, there was a duty upon the escorting naval vessel 
.. to warn her charge by signal lights, whistle sig- 
fe nals or radio that she was standing into danger. 
vd The damages, then, were divided equally among 
the three vessels, for all had contributed mate- 
). rially to the collision. Itis the authors’ opinion 
2 that this places a serious and what could amount 
at to an intolerable burden on the escort. It is 
i. hoped that this decision will be narrowed in the 
ot future, but as of today it is the law. 
of In finding that AUSTRALIA STAR and 
r- HINDOO were not in visual sight of each other 
in and therefore that the navigational rules as to 
a right-of-way could not be applied, the court 
se held that this was a special circumstance within 
the rule. This holding stems from the fact 
of that not all vessels today are equipped with 
mn radar and, therefore, when a ship makes con- 
AS tact with a stranger she has no assurance that 
r- the stranger has picked her up as well. Obvi- 
at ously the rules of the road are ineffectual if 
d. applied by only one of two approaching ships. 
mn 





7172 F. 2d 472, 1949 A. M. C. 423 (C. A. 2nd, 1949). See also cases 
cited therein. 
8 Also see discussion of this point in JAG Journal February 1948. 
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The proper course of action then, until such 
time as vessels are actually in visual sight of 
each other, is “to use good seamanship in the 
premises”—keep well clear.° This advice is 
especially pertinent for the conning officers of 
naval vessels steaming blacked-out at night, say 
for example, during practice maneuvers. We 
also emphasize once more that “good seaman- 
ship” requires the use of “proper” lookouts. 

Do the rules regarding right-of-way apply to 
vessels in a fog, which, although not in visual 
sight of each other, have mutual radar contact 
and are properly evaluating the radar informa- 
tion received? It is assumed of course, that 
some circumstance other than the radar infor- 
mation, caused a collision. The question is un- 
answered by the courts as yet. In the absence 
of positive exchange of information between 
the ships, however, it would be impossible for 
either ship to know whether or not the other 
was equipped with radar and was evaluating 
the information received. The only safe course 
to pursue would be for each vessel to maneuver 
to clear as if the other were not equipped with 
radar. 

Every mariner is familiar with the rigid re- 
quirements for caution when in a fog, i. e., 
extra lookouts placed close to the water, fog sig- 
nals, the action to be taken upon hearing a fog 
signal forward of the beam, and, of course, re- 
duced speed. It is easy to imagine that before 
radar was very many years old some vessel would 
yield to the temptation of running in a fog at 
greater speed that would otherwise be prudent 
in reliance upon the magic protection of the 
vacuum tube. The SOUTHPORT,” a British 
decision, is in point. That vessel, while steam- 
ing in a fog, was using its radar, but apparently 
misinterpreted the data it provided. A collision 
resulted. The SOUTHPORT attempted to ex- 
cuse her otherwise excessive 9 knots on the 
ground that it was reasonable to allow a radar- 
equipped vessel to proceed at a greater speed in 
a fog than one not so equipped. Without laying 
down a general rule on this question, the court 

pointed out, “while a vessel equipped with radar 
might escape blame for proceeding at high speed 
in fog, she would quite probably be found to 





® DAVILA-WILKES, note 6 supra; also see Lind v. United States, 156 
F. 2d 231, 1946 A. M. C. 971 (1946); THE PRINS ALEXANDER, 1 Lloyd 
Rep. 301 (1953). 

10 82 LI. L. Rep. 862, High Ct. of Justice (Adm. Div.) (1949); see also 
THE PRINS ALEXANDER, 1 Lloyds Rep. 301 (1953). 
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blame, if a collision ensued, for failing to keep a 


good lookout on her radar screen.” It is sub- 
mitted, in the absence of judicial decision, that 
if a collision occurs in a fog, the vessel that was 
proceeding at high speed in reliance upon her 
radar will probably be required to show that her 
action was reasonable and prudent, and that it 
did not contribute to the collision. This burden 
will be a difficult one to sustain. 

Another aspect of this problem involves the 
definition of ‘moderate speed.” Among other 
definitions, courts have long _ interpreted 
“moderate speed” in fog, or otherwise reduced 
visibility, as such speed as will allow the vessel 
to be stopped in one-half the distance of visi- 
bility." If radar were assumed to be a 100 
per cent extension of the eye, were infallible, 
and were carried by all vessels, the rule might be 
changed to read that “moderate speed” in fog, 
or otherwise reduced visibility, is such speed as 
will allow the vessel to be stopped in one-half 
the distance of radar visibility. But radar is 
not infallible. At the present stage of develop- 
ment the reliability of operation of radar gear 
is dependent, among other things, on the effect 
of atmospheric conditions, sea return, and the 
reflective properties of unseen vessels in the 
vicinity. Therefore, it is believed that the 
maximum reliable range of a set would have to 
be based upon the detection of the poorest possi- 
ble target, which might be a small wooden 
vessel approaching bow-on. It is obvious that 
such a target might give little or no echo under 
certain conditions. It is believed therefore that 
the definition of “moderate speed” remains un- 
changed by the development of radar and is still 
that speed which will allow the vessel to be 
stopped in one-half the ocular visibility. A 
speed of 10 knots in a fog thus could be con- 
sidered as moderate only so long as the radar 
equipped vessel could stop in time to avoid 
collision within that distance. 

Supporting this view is the decision rendered 
by an English court in THE PRINS ALEX- 
ANDER.” Both that vessel and another were 
radar equipped, and both had mutual radar con- 
tact in the fog before visually sighting each 
other. THE PRINS ALEXANDER was held at 
fault for an incorrect alteration of course and 
for her excessive speed which was about 13 





11 Farwell, Rules of the Nautical Road (2d ed. 1944), p. 204. 
221 Lloyds Rep. 301 (1953). 
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knots. The court cited Article 16 of the Rules 
of the Road, which requires among other things 
that vessels proceed at a moderate speed in 
conditions of reduced visibility, and quoted a 
memorandum contained in a report of the Inter- 
national Conference for Safety of Life at Sea 
(1948) on the new Rule 16 which is substantially 
the same as the old. This memorandum, of 
general interest, is set out below: 

“Navigation of ships equipped with radar, ete. 
The Conference, while recognizing that the recent 
advances in radar and electronic navigational aids 
are of great service to shipping, is of the opinion 
that the possession of any such device in no way re- 
lieves the master of a ship from his obligation strictly 
to observe the requirements laid down in the Interna- 
tional Regulations for Preventing Collisions at Sea, 
and in particular, the obligations contained in Articles 
15 and 16 of those Regulations.” 

The court found that the negligence of THE 
PRINS ALEXANDER was the sole cause of the 
collision. 

In conclusion, it may be said that the decisions 
of American courts have established the follow- 
ing rules of law regarding the use of radar at 
sea: 

1. A vessel will not be deemed unseaworthy 
because she is not equipped with radar. 

2. A vessel so equipped must use her radar 
during periods of low visibility unless her cap- 
tain has good reason for believing that it 
would not be prudent to do so. 

3. A vessel must use her radar to its fullest 
advantage. 

4. A vessel will be held accountable for neg- 
ligent evaluation of radar information. 

5. A radar equipped naval escort may have 
a duty to warn her unequipped charges of 
dangers detected by radar. 

6. The Rules of the Road regarding right- 
of-way do not apply to vessels not in visual 
sight of each other in fog or other reduced 
condition of visibility. Radar has not as yet 
changed this tenet. 

7. Radar has not been held to excuse a speed 
in fog that would otherwise be excessive. 

8. United States courts will undoubtedly 
follow the Canadian rule that reliance upon 
radar alone for conning during good visibility 
is unjustified. Prudent navigation demands 
taking advantage of all pertinent navigation 
tools and devices and includes visual obser- 
vations. 
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INSTRUCTIONS BY LAW OFFICERS 


CDR EDMUND J. BODZIAK, USN 


Both the law officer of a general court- 
martial and the president of a special court- 
martial must instruct the members of the 
court on the law applicable to the case being 
tried. During the past two years these in- 
structions have been the subject of many of 
the opinions of the United States Court of 
Military Appeals and the importance of in- 
structions in the administration of the Uni- 
form Code of Military Justice cannot be 
overemphasized. Here the author reviews 
a number of the more recent cases and prin- 
ciples involved. 





N A RECENT CASE the accused was found 

guilty of the charge of desertion upon trial 
by general court-martial. The evidence for 
the prosecution consisted of proof of absence 
without proper authority for a period of 131 
days terminated by surrender to civil authori- 
ties. To prove an intent to desert the prosecu- 
tion relied on the inference arising from the 
length of absence. The accused did not take 
the witness stand in his own defense. The law 
officer, after instructing the court on the ele- 
ments of the offense charged and the lesser 
included offense, gave an additional instruction 
as follows: 

“Further, that if the condition of absence without 

proper authority is much prolonged and there is no 

satisfactory explanation of it, the court will be justi- 
fied in inferring from that alone an intent to remain 
absent.” 

A board of review, in a majority opinion, held 
that the instructions as given prejudiced the sub- 
stantial rights of the accused and affirmed only 
so much of the findings as found the accused 
guilty of the lesser included offense of absence 
without proper authority. To quote from the 
opinion of the board: 

“The voluntary surrender of an accused after an un- 

authorized absence is a matter which weighs in his 


favor (U. S. v. McCrary (No. 4) USCMA 
1 CMR 1) and the court should have been so instructed. 
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The instruction pertaining to an unexplained pro- 
longed absence fitted the facts of the prosecution’s case 
like a glove, inasmuch as his case consisted of nothing 
more than a 131-day unexplained absence. If the 
law officer elects to point out acts which might evi- 
dence. mental states he should be careful to point out 
all the circumstances which the court-martial could 
take into account in drawing inferences of intent, and 
not just those favorable to the prosecution. It is the 
opinion of the Board that the instructions as given 
prejudiced the substantial rights of the accused.” 


In a well-considered dissenting opinion, the 
dissenting member stated in part: 


“If the accused wished amplification or elaboration of 
the instructions to cover the legal effect of any particu- 
lar evidence, the burden of requesting such rested on 
him at the trial. See U. S. v. Ariola (No. 1849), 
decided June 19, 1953, ——- USCMA ——.” 


In deciding against certification of the de- 
cision to the United States Court of Military 
Appeals, the Judge Advocate General stated his 
opinion in part as follows: 


“The decision of the board was carefully considered 
by this office and it is the opinion of the Judge 
Advocate General that the instructions given by the 
law officer in subject case were inadequate in that 
the law officer, by his instructions, limited the in- 
ference that might be made by the court to the one and 
only inference which was favorable to the prosecution, 
disregarding entirely the evidentiary value to the ac- 
cused of the fact that he terminated his absence by 
surrender. It is considered that once the law officer 
entered the area of inferences which might be drawn 
by the members of the court, in fairness to the ac- 
cused and in the interest of justice, he was required 
to bring to the attention of the court also those matters 
which were favorable to the accused. Voluntary sur- 
render of an accused after an unauthorized absence 
is a matter which weighs in his favor; U. S. v. 
McCrary, 1 CMR 1; U. S. v. Howe, 6 CMR 753.” 


The decision of the board of review and the 
opinion of the Judge Advocate General would 
appear to be well supported by the decision of 
the United States Court of Military Appeals in 
United States v. Rushlow, 2 USCMA 632, 10 
CMR 130 (22 Jun 1953). In that case the ac- 
cused was convicted by general court-martial of 
desertion with intent to remain away perma- 
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nently in violation of Article 85, UCMJ. The 
Court found that there was ample evidence to 
sustain the verdict but, upon reviewing the in- 
structions of the law officer, reversed the de- 
cision of the board of review and returned the 
record for reconsideration of a lesser included 
offense or for a rehearing. It appears that 
the law officer, during the course of informing 
the members on the law, read the following 
sentence from the Manual for Courts Martial, 
United States, 1951: 


“* * * (A) purpose to return, provided a particular 
but uncertain event happens in the future, may be 
considered as an intent to remain away permanently.” 


The accused testified in his own behalf de- 
claring that he did not intend to desert and 
otherwise explained his reasons for the pro- 
longed absence. The Court made the following 
observation concerning the above-quoted 
instruction : 


“* * * The instruction thus told the court members 
that if they believed the accused had a purpose to 
return, but that this purpose was conditioned upon 
his brother’s relief from active duty, and contribu- 
tions to the support of the family, it might find the 
accused intended to remain away permanently. The 
instruction did not require that the factor be con- 
sidered with other relevant evidence of intent in the 
record as it stated that his intent not to return could 
be gathered from that fact alone.” (Emphasis 
supplied.) 


The Requirement of Instructions 


Article 51 (c) of the Code provides as follows: 


“(c) Before a vote is taken on the findings, the law 
officer of a general court-martial and the president 
of a special court-martial shall, in the presence of 
the accused and counsel, instruct the court as to the 
elements of the offense and charge the court— 

(1) that the accused must be presumed to be inno- 
cent until his guilt is established by legal and compe- 
tent evidence beyond reasonable doubt; 

(2) that in the case being considered, if there is 
a reasonable doubt as to the guilt of the accused, the 
doubt shall be resolved in favor of the accused and 
he shall be acquitted; 

(3) that if there is a reasonable doubt as to the 
degree of guilt, the finding must be in a lower degree 
as to which there is no reasonable doubt; and 

(4) that the burden of proof to establish the guilt 
of the accused beyond reasonable doubt is upon the 
Government.” 


At this date it is well settled that Article 51 
(c) and paragraph 73, Manual for Courts-Mar- 
tial, 1951, require that the members of the court 


be instructed not only upon the offense charged 
but also upon all lesser included offenses that 
are reasonably within the evidence. United 
States v. Clark, 1 USCMA 201, 2 CMR 107 (29 
Feb 1952). The requirements of instructing 
courts-martial have been developed to the point 
that law officers and presidents of special courts- 
martial cannot now rely solely upon the Manual 
for Courts-Martial for guidance. To do so will 
often result in inadequate instructions and will 
lead only to error. Officers charged with the 
duty of instructing court members must famil- 
iarize themselves with the decided cases. 

Commenting on Article 51 (c), the United 
States Court of Military Appeals in United 
States v. Ginn, 1 USCMA 453, 4 CMR 45 (10 
Jul 1952), declared: 


«“* * * The obvious intendment of Article 51 (c) is to 
provide the court with the framework of legal issues 
to which the evidence must be fitted in order to render 
intelligent findings.” 


While, generally speaking, the law officer is 
not required to give the court any instructions 
other than those required by Article 51 (c), 
UCMJ, he may, when he deems it necessary or 
desirable, give such additional instructions as 
will assist the court in making its findings. The 
law officer may request counsel for both sides to 
furnish him with proposed additional instruc- 
tions or counsel upon their own motion may 
furnish him with instructions and request that 
they be given. In either case, the law officer 
must determine whether the giving of additional 
instructions is necessary and his determination 
is based upon his sound discretion. In com- 
menting upon the giving of additional instruc- 
tions in the words proposed by counsel, the 
Court of Military Appeals, in United States v. 
Beasley, 3 USCMA 111, 11 CMR 111 (24 Jul 
1953), stated: 


“Paragraph 73c (2) of the Manual, provides that 
the law officer may modify any proposed instruction 
submitted. It necessarily follows that he is not 
required to instruct the court in the precise language 
proposed by counsel. The obligation to instruct being 
determined, the law officer is free to select that lan- 
guage which he considers most appropriate. This 
view is consistent with our previous decisions declar- 
ing that we must look to the instructions as a whole 
to determine whether the court was clearly, fully, 
and fairly instructed. United States v. Roman (No. 
191), 1 USCMA 244, 2 CMR 150, decided March 19, ~ 
1952; United States v. Shepard (No. 343), 1 USCMA 
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487, 4 CMR 79, decided July 25, 1952; United States 
v. O’Briski (No. 1082), 2 USCMA 361, 8 CMR 161, 
decided March 30, 1953.” 


On the subject of adequacy of instructions 
generally, the following observations of the 
Court of Military Appeals are pertinent. In 
United States v. Jenkins, 1 USCMA 329, 3 CMR 
63 (21 Apr 1952), the Court stated: 


“While we desire to protect adequately the rights 
of an accused, we cannot found prejudice on every 
inaccuracy in instructions. Technical errors and 
minor inaccuracies will creep into the trial of law 
suits and appellate courts cannot administer justice 
fairly by failing to appreciate that the trial of crimi- 
nal cases is a practical business, which cannot be car- 
ried on with perfection. The best we can do is to place 
our stamp of disapproval on the error and then affirm 
only those cases where the irregularity does not touch 
the merits of the findings.” 


And again in United States v. Moynihan, 1 
USCMA 333, 3 CMR 67 (21 Apr 1952), the 
Court declared: 


“It is not reasonable to conclude that, when you have 
a mountain of evidence on one side from which an in- 
ference of one intent is compelled, and a molehill on 
the other from which a different intent might be in- 
ferred, the members of a court-martial would miss the 
mountain and see the molehill.” 


Comment Upon the Evidence 


If the law officer considers that additional 
instructions are necessary or advisable, he may 
give such additional instructions as will assist 
the court in making its findings. In addition 
to a discussion of the applicable law, he may in 
an appropriate case make a statement of the 
issues of fact and summarize and comment upon 
the evidence that tends to support or deny the 
issues of fact. Inso doing, however, he must be 
careful to insure that his remarks do not extend 
beyond an accurate, fair, and dispassionate 
statement of what the evidence shows, both in 
behalf of the prosecution and the defense. Para. 
73c (1),MCM. Having decided that additional 
instructions are desirable with particular em- 
phasis on the evidence and the inferences to be 
deduced therefrom the law officer must deter- 
mine what limitations and restrictions are im- 
posed by law upon this permissive function of 
his office. In United States v. Andis, 2 USCMA 
364, 8 CMR 164 (31 Mar 1953), the United 
States Court of Military Appeals discussed the 
rules applicable in civilian criminal courts con- 
cerning comment by judges on the evidence. 
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After reiterating its desire to effectuate the 
policy of Congress that law officers should have, 
wherever possible, the same responsibilities and 
duties that attach to the civilian judge, the Court 
adopted the rule followed by the Federal courts 
which rule permits comment with certain 
limitations. To quote from the opinion of the 
Court: 


“Of course, the Federal rule is not without its limi- 
tations. The judge must be cautious not to infringe on 
the accused’s right. to an impartial trial by jury. The 
judge cannot determine the facts, but he can express an 
advisory opinion. In all cases, he must make it clear 
to the jury that his opinion as to the evidence—except, 
of course, on questions of law—is not binding. The 
Federal courts recognize that while comment can be of 
inestimable aid to the jury in arriving at a just ver- 
dict, it can, misused, create irreparable harm. To pro- 
tect the accused in criminal trials, it is provided that 
the judge in his comments must not distort or add to 
the evidence; that he must not draw unwarranted in- 
ferences and must not emphasize, in summing up the 
evidence, portions in favor of one party and minimize 
those in favor of the other. He can make no appeal to 
the passions and prejudices of the jury, nor be argu- 
mentative in favor of or against one of the parties. He 
is permitted to express an opinion even on the guilt of 
the defendant, so long as he advises the jury clearly 
and unequivocally that his opinion is not binding. For 
cases embodying these limitations, see United States v. 
Murdock, 290 US 389, 78 L ed 381, 54 S Ct 223; 
Hickory v. United States, supra; Quercia v. United 
States, supra; Hicks v. United States, 150 US 442, 
37 L ed 11387; 14 S Ct 144; Allison v. United States, 
160 US 203, 40 L ed 395, 16 S Ct 252; Horning v. Dis- 
trict of Columbia, supra; Herron v. Southern P. Co., 
283 US 91, 75 L ed 857, 51 S Ct 383; Robinson v. United 
States, 290 Fed 755 (CA 2d Cir) (1923), cert den, 
263 US 700, 68 L ed 513, 44 S Ct 6; Boyett v. United 
States, 48 F 2d 482 (CA 5th Cir) (1931); United 
States v. Notto, 61 F 2d 781 (CA 2d Cir) (1932).” 


In concluding that the Federal rule should be 
made applicable to courts-martial the Court 
further stated: 


“We should add that we not only adopt the rule 
permitting comment but also the limitations engrafted 
on that rule by the Federal courts. Law officers 
should proceed slowly in utilizing the power here 
conferred. Comment on the evidence should only be 
given when it will clarify the issues, assist the court 
in eliminating immaterial matters, or focus its atten- 
tion upon the crucial points of the case. The line 
between proper and improper comment can and must 
be narrowly drawn, as the Federal cases cited supra 
make clear. The right to have the ultimate factual 
determination made by the court is fundamental to 
the system of military justice and any infringement 
upon that right cannot be viewed lightly. Each case 
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must be tested separately, The exercise of the right 
and duty to comment must always rest in the sound 
discretion of the law officer, and will depend on the 
particular circumstances of each case. It is the 
primary obligation of the law officer to determine 
what he ought to say and where he ought to stop.” 
(Emphasis supplied.) 


Must Define Reasonable Doubt When 
Requested 


In United States v. Soukup, 2 USCMA 141, 
7 CMR 17 (23 Jan 1953), the United States 
Court of Military Appeals held, among other 
things, that a law officer was not required to 
define “reasonable doubt” in the absence of a 
request therefor. In disposing of this assign- 
ment of error the Court stated: 
“Neither Article 51 (c) of the Code, supra, nor para- 
graph 73b of the Manual, supra, demands expansion 
of the charge on this point beyond the requirement of 
a statement that the evidence must establish guilt 
beyond a reasonable doubt. The latter source specifi- 
cally states that ‘explanatory matter may, but need 
not, be added.’ [Emphasis supplied.] Here, defense 
counsel did not request that ‘reasonable doubt’ be 
defined. His failure to do so removes the point from 
consideration on appeal. Although we think some 
definition of ‘reasonable doubt’ is desirable in many 
cases, failure to offer such instruction, in the absence 
of request, cannot provide the basis for reversal in 


this Court.” 

In United States v. Offley, 3 USCMA 276, 12 
CMR 32 (4 Sept 1953), the Court of Military 
Appeals deals with the duty of the law officer 
when presented with an unsolicited request for 
additional instructions. In the course of the 
case defense counsel submitted to the law officer 
a proposed instruction defining the meaning of 
“reasonable doubt.” The law officer refused the 
offered instruction, but instead charged the 
court on the subject of reasonable doubt in 
substantially the language of Article 51 (c). 
He also referred the court to paragraph 74a, 
MCM, 1951, which contains a definition of the 
term. An Army board of review reversed and 
ordered a rehearing for error of law and the 
Judge Advocate General, U. S. Army, certified 
the following question: 


“Was refusal of the law officer to give the instruc- 
tion defining reasonable doubt, as requested by de- 
fense counsel, reversible error under the circumstances 
of this case wherein the law officer read the charge 
covering reasonable doubt set forth in the Uniform 
Code of Military Justice, Article 51c (1), (2), and 
(3), and referred the court to the Manual for Courts- 
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Martial, 1951, paragraph 74a, which includes a com- 
plete definition of the term ‘reasonable doubt’?” 


The issue certified was answered in the affirm- 
ative. To quote from the opinion of the Court: 
“We have observed in previous decisions that law 
officers are well-advised to give expository instructions 
as to the meaning of technical legal terms—indeed in 
the absence of a specific request from defense counsel. 
United States v. Soukup, supra; United States v. Cobb, 
2 USCMA 339, 8 CMR 139, decided March 24, 1953; 
United States v. Felton, supra. Additional instruc- 
tions of this nature impose but a slight burden on the 
law officer, but may be of incalculable benefit to the 
accused. Therefore, when a specific request for clari- 
fying instructions is made—and particularly when ac- 
companied by suggested language—we think it a clear 
abuse of discretion on the part of the law officer to 
reject the request. Indeed he need not use the par- 
ticular instruction submitted, so long as the one he 
does give complies with the substance of the request. 
Being thus obliged in this case to instruct on the mean- 
ing of ‘reasonable doubt,’ the law officer’s reference to 
paragraph 74a of the Manual did not fulfill the duty 
imposed on him.” 


Should Give Explanatory Instruction as to 
Meaning of Technical Terms When Requested 


In United States v. Felton, 2 USCMA 630, 10 
CMR 128 (12 Jun 1953), the accused was con- 
victed of premeditated murder. 

The law officer outlined the elements of the 
offense charged, namely, premeditated murder, 
and also the elements of the lesser offenses of 
unpremeditated murder, involuntary man- 
slaughter through culpable negligence, and neg- 
ligent homicide. He did not elaborate on the 
meaning of either “premeditation” or “culpable 
negligence.” Defense counsel requested no 
further definition of those terms, and raised no 
objection to the instructions as given. The 
Court in ruling on the failure of the law officer 
to define the above quoted terms held that in 
the absence of a specific request there was no 
error. The Court also added the observation: 

“This is not to say that we place our stamp of 
approval on the use of bare instructions in the nature 
of those questioned here. In the service of complete 
clarity and understanding, we incline to think that 
law officers would be well-advised to give explanatory 
instructions as to the meaning of technical legal 
terms which appear in the Manual’s statement of 
the elements of offenses.” 

In United States v. Ariola, 2 USCMA 637, 10 
CMR 135 (19 Jun 1953), the accused was con- 
victed, inter alia, of making a false claim in vio- 
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lation of Article 1382. As to this offense the 
law officer instructed the court that the essential 
elements of the offense charged were: 


“First, that the accused made a certain claim against 

the United States, as alleged; second, that the claim 

- was false or frauduent in the particulars specified; 

third, that when the accused made the claim he knew 

that it was false or fraudulent in such particulars; 
and fourth, the amount involved, as alleged.” 


The Court noted that these elements were in 
complete accord with the definition of a false 
claim contained in Article 132 (1) (A) and 
stated as follows: 


“Normally, these factors would be sufficient to 
justify holding the instructions to be adequate. How- 
ever, the appellant contends that the court should 
have been instructed that an honest and reasonable 
mistake in law, or that an honest and reasonable 
mistake as to the legal effect to known facts, could 
be considered by the court for the purpose of indi- 
cating the absence of such a state of mind. We find 
no merit in this contention, for if the accused was 
honestly mistaken in his representations, the claim 
was neither false nor fraudulent. The court by its 
finding clearly indicated the contrary. See United 
States v. Quisenberry, USCMA , decided 
September 9, 1952. The instruction ‘that when the 
accused made the claim he knew that it was false or 
fraudulent in such particulars,’ described to the court 
the entire issue of this case on the factual basis. The 
meaning of each word is perfectly clear and would 
seem impossible of misconception. However, if a 
possibility of misunderstanding did exist under the 
circumstances of the case, the burden of requesting 
clarification or elaboration rested upon the defense at 
the trial. In the absence of such a request the issue 
cannot now be raised for the first time.” 


Instruction by Reference to the Words of the 
Specifications “‘as Alleged” Is Insufficient 


In United States v. Howard, 2 USCMA 519, 
10 CMR 17 (15 May 1953), the accused was con- 
victed by general court-martial of three breaches 
of restriction and of possession of a false pass 
with intent to deceive. With respect to the ele- 
ments of the offenses charged, the law officer, 
in his instructions to the members of the court 
merely said: 

“The court is advised that the elements of the of- 
fenses are as follows: That the accused did or fail 
[sic] to do the acts as alleged, and b, the circumstances 
as specified.” 

In reversing the board of review and ordering 
a rehearing the Court of Military Appeals com- 
mented as follows: 
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“Manifestly this instruction falls far short of pro- 
viding a legally sufficient framework to guide the mem- 
bers of the court in their deliberations as to the guilt 
or innocence of the accused. United States v. Welch, 

USCMA , decided May 27, 1952; see also 
United States v. Gilbertson, USCMA , de- 
cided July 22, 1952. It is true that we observed in 
United States v. Rhoden, USCMA » de- 
cided February 26, 1952, that reference in the instruc- 
tions as to the specifications, via the phrase ‘as alleged,’ 
may perhaps adequately serve to satisfy minor in- 
structional failings. However, use of the conventional 
legal tag here certainly could not and did not operate 
to cure the gross deficiencies in the instructions in this 
case. See U/nited States v. Williams, USCMA 

, decided February 21, 1952. It is settled that 
the right of an accused to have the triers of facts in- 
structed fairly, accurately and in full detail is one of 
the rights secured to him through the concept of 
military due process of law.” 


Instructions Upon Lesser Included Offenses 
Made Necessary by the Evidence in the Case 


In addition to the basic requirements of 
Article 51 (c) of the Code and the amplifying 
provisions of paragraph 73 of the Manual re- 
garding instructions by the law officer (presi- 
dent of a special court-martial) the Court of 
Military Appeals through judicial interpreta- 
tion has endeavored to define and to delineate 
more specifically the responsibilities of law offi- 
cers in cases where particular issues of fact 
and of law are raised. Instructions as to the 
elements of a lesser included offense are required 
where, and only where, that lesser offense is 
fairly raised by the evidence adduced at the trial] 
as a reasonable alternative to the offense 
charged. It is clear that bare compliance with 
Article 51 (c) of the Code is not sufficient in 
some cases and as a matter of law may constitute 
prejudicial error. 

In United States v. Simmons, 1 USCMA 691, 
5 CMR 119 (26 Sept 1952), the Court stated: 

“* * * Brom a factual standpoint, the duty of the 

law officer to instruct on an issue is not founded on 

whether he believes the story told by witnesses for 
the Government or by the accused, it is based on the 
necessity of giving the members of the court-martial 

a clear picture of what is in issue so that they can 

accept either version of the evidence and test it by 

the instructions given.” (Emphasis supplied.) 

An excellent illustration of the above-quoted 
precept and its application is the case of United 
States v. Apple, 2 USCMA 592, 10 CMR 90 (1 
Jun 1953). The accused, Apple, was convicted 
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in Korea by an Army general court-martial of 
desertion with intent to avoid hazardous duty. 
After affirmance by a board of review, the Court 
of Military Appeals granted his petition for 
review, limited to the question of sufficiency of 
instructions. The evidence adduced at the trial 
presented this factual background. Accused 
absented himself without authority from his 
unit which was then on the main line of resist- 
ance in Korea, and was absent therefrom for 
several days. It was clear that the unit was in 
fact engaged in “hazardous duty” during that 
period, however, the accused testified that in 
leaving his place of duty and going to the rear 
he had no intention whatever of doing so for the 
purpose of avoiding hazardous duty but rather 
that he proposed only to see what had occasioned 
the confusion in his records with respect to rota- 
tion points. This explanation was strongly sup- 
ported by the fact that the accused had then 
been in Korea for some twenty months, of which 
approximately thirteen had been spent on the 
front lines. The question presented to the Court 
of Military Appeals was whether the court- 
martial was adequately instructed by the law 
officer on the foundation for its factual deter- 
mination. The Court of Military Appeals dis- 
cussed the offense of desertion with intent to 
avoid hazardous duty and emphasized that as 
a matter of law the offense is not committed by 
reason of a naked unauthorized absence from 
a unit engaged in hazardous duty. In holding 
that the absence must be prompted by a specific 
intent entertained by the offender to avoid the 
hazardous duty present or in prospect, the Court 
stated: 


“If the accused’s story on the stand was true, he 
did not desert his unit with intent to avoid hazardous 
duty. Although he may in fact have avoided it, his 
object instead was to secure clarification of his con- 
fused rotation point situation. Whether he spoke 
truthfully during the course of his testimony was, of 
course, a matter for determination by the triers of 
fact. United States v. Slozes, USCMA m 
decided, November 20, 1951; United States v. Creamer, 
* USCMA , decided, April 3, 1952; United 
States v. Strong, — USCMA , decided 
August 27, 1952; United States v. Frank Abbott 
Stewart, USCMA , decided August 29, 
1952. Even though the evidence militating against 
the presence of a purpose to avoid hazardous duty 
came only from the lips of the accused himself, it 
was nonetheless fully competent to place the question 
of his intent squarely in issue. United States v. 
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Ollie C. Williams, USCMA , decided 
March 14, 1952; United States v. Charles F. 
Simmons, USCMA , decided September 
26, 1952. Certainly we cannot say that accused’s 
story was inherently improbable, despite the length 
of the unauthorized absence. With this issue of 
intent raised, there was thus brought to the fore, 
as a reasonable alternative to the offense charged, 
the lesser included offense of absence without leave. 
The law officer, accordingly, was required to instruct 
the members of the court as to the elements of this 
lesser offense. United Stat-s v. Lowery, 
USCMA , decided March 13, 1953. 

“Examining the instructions of the law officer as 
given, we observe that, although he adverted to absence 
without leave at one point—in the form of a comment 
on the evidence—at no juncture did he state that this 
offense was, on the facts of the case, lesser included 
within that charged, much less did he instruct the 
court on the elements thereof. Neither the fact that 
no request for such instructions was made by defense 
counsel, nor the possibility that the members of the 
court, qua officers of the service, may have known that 
it was open to them to return a finding of guilty of 
absence without leave, can serve to excuse the failure 
of the law officer. His failure constituted prejudicial 
error. United States v. Lowery, supra.” 














If Intoxication or Insanity Is Placed in Issue, 
Relevant Instructions Must Be Given 


With respect to the necessity of giving in- 
structions on the question of the effect of intoxi- 
cation on specific intent and the burden of 
proof on the question of insanity, the latest pro- 
nouncement of the Court of Military Appeals is 
to be found in the case of United States v. Hagel- 
berger, 3 USCMA 259, 12 CMR 15 (28 Aug 
1953), from which the following excerpt is 
quoted : 


“The rule is that, if there is some evidence which 
raises intoxication or insanity as an issue at the trial, 
an instruction must be given. That rule defeats ac- 
cused as neither of those matters was placed in issue 
at the trial. In discussing the type of evidence which 
will raise an issue of intoxication, we stated in United 
States v. Backley, 2 USCMA 496, 9 CMR 126, decided 
May 12, 1953: 

‘. . . . Evidence which goes no further than to in- 
dicate merely that the accused “had been drinking,” 
or that he was “under the influence of liquor,” is 
clearly insufficient to require an unrequested in- 
struction on intoxication... .’” 


The evidence in this case goes no further than that. 
The only evidence we find touching on that issue con- 
sists of testimony that accused had consumed three 
half liters of German beer which contains twelve 
or thirteen per cent alcohol. The record is entirely 
devoid of testimony that he was under the influence 
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of intoxicants. Witnesses were not called on his 
behalf to show his physical or mental condition, and, 
on cross-examination, defense counsel made no at- 
tempt to have other witnesses state their conclusions 
as to his condition. We think probably the most il- 
luminating bit of evidence that whatever drinking 
accused indulged in did not rob him of his capacity 
to form a specific intent, can be found in the details 
of his own confession. A reading of it leaves little. 
doubt that the robbery was conceived and committed 
with a mind which was little fogged by alcohol. When 
a person can remember the number of drinks consumed 
and the amounts of money expended for different cab 
fares over a period of time, his mind is functioning 
reasonably well. Moreover, to remember details which 
are independently established as being true hardly 
shows mental impairment. These are only part of 
the acts he relates. While he and his companion sat 
on the steps of the Inn at Diebach waiting for the 
two victims to return and pick them up, he planned 
and outlined the details of the crime. Upon entering 
the car, he carried out his preconceived plan by point- 
ing to one of the victims and by shaking his head, 
indicating that the driver should be shot last. He 
then pointed to the other one and said ‘anytime you 
are ready.’ After Vigneault shot the two Germans, 
the accused moved to the front seat, drove the car 
away, attempted to avoid detection by fleeing, and 
concealed incriminating evidence by hiding his clothes 
and disbursing parts of the carbine. The vividness 
with which the incident is pictured by the accused in 
his confession undermines the contention that he was 
so intoxicated he could not form the requisite intent. 

“The issue of insanity meets the same fate. An ac- 
cused is presumed sane at the onset of his trial, and 
before there could be any issue, he must produce some 
evidence to the contrary. In the case at bar, before 
plea was entered, a request was made that the accused 
be given a psychiatric examination. He was ordered 
before a board of medical officers for that purpose. 
The examination was conducted and the findings es- 
tablished that he was legally sane; that he could dis- 
tinguish right from wrong; that he was able to adhere 
to the right; and that he was able to assist in his de- 
fense of the trial. No further examination was re- 
quested, no other testimony on the subject was pro- 
duced, and the issue was not pursued by defense 
counsel. The entire matter lay dormant until on ap- 
peal when it was contended that there should have 
been a more complete instruction on the issue. Obvi- 
ously, that was unnecessary, as an issue of fact was 
not created in the trial forum. The only evidence 
which was presented there was that the accused was 
sane.” 


Effect of Intoxication on Intent in Homicide 
Cases 


The effect of intoxication on intent in homi- 
cide cases is discussed in United States v. Craig, 
2 USCTMA 650, 10 CMR 148 (24 Jun 1953). 
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There, the accused, inter alia, was convicted of 
premeditated murder. The record contained 
uncontroverted evidence of accused’s consump- “ 
tion of a large amount of intoxicating liquor, 
prior to and during the period the offenses oc- 
curred, and witnesses expressed opinions that 
the accused was intoxicated. Defense counsel, 
in his argument to the court, referred to intoxi- 
cation and relied on it in his defense; however, 
the law officer in his instructions failed to in- 
form the court-martial it could consider intoxi- 
cation. This, the United States Court of Mili- 


tary Appeals, held to be error. The Court 
stated : 


“Our ruling in that case [referring to United States 
v. Roman, 1 USCMA 244, 2 CMR 150 (19 Mar 1952) } 
requires that we hold the law officer erred in failing 
to instruct the court-martial members that, if they 
found all other elements present but also found the 
accused was intoxicated that he was unable to delib- 
erate and premeditate and form a specific intent to 
kill, they could return a finding of guilty of unpre- 
meditated murder. Although the record contains suf- 
ficient evidence to support the findings of premedita- 
tion, we cannot escape the conclusion that had the 
court-martial members been instructed as to the effect 
of intoxication upon the mental elements they were to 
consider in order to convict the accused of premedi- 
tated murder, there is a reasonable probability that 
the finding returned by them would have been in the 
lesser degree. 

“By so holding, it must be understood that we are not 
announcing a rule to the effect that the law officer 
must intruct on intoxication, regardless of degree. 
The same test should be applied in determining the 
necessity of giving an instruction as is applied in 
other factual issues. Stated generally, the rule is that 
if there is evidence in the record from which a reason- 
able man could conclude that the degree of intoxication 
was such that it would impair the capacity of the 
accused to form a specific intent, then the instruction 
must be given. No other hard and fast rule can be 
prescribed, as such a man may be grossly intoxicated 
and yet be able to form a premeditated design to kill, 
while in others, the capacity to form an intent to kill 
may be blurred by the presence of a lesser degree of 
intoxication.” 


Factor of ‘‘Knowledge”’ as Applicable in Cases 
Under Articles 89, 90, and 91, UCMJ 


The factor of “knowledge” as applied to that 
class of offenses involving assaults on, willful 
disobedience of, insubordinate conduct towards, 
and disrespect towards, commissioned and non- 
commissioned officers embraced within Articles 
89, 90, and 91, UCMJ, presents an interesting 


13 








problem as to whether it is an element of the 
offense or an affirmative defense. The United 
States Court of Military Appeals has considered 
this matter in several cases. In United States 
v. Simmons, 1 USCMA 619, 5 CMR 119 (26 
Sept 1952), the Court commented : 


“We are uncertain as to the true sense in which 
the framers of the Manual used the word ‘defense.’ 
They may have intended to cast the burden on accused 
to justify or excuse his refusal or they may have 
intended to merely restate the proposition that failure 
of the Government to prove that element is a defense 
available to the accused.” 


The Court answers the problem in United 
States v. St. Pierre, 3 USCMA 33, 11 CMR 33 
(3 Jul 1953), as follows: 


“* * * we have firmly declared our position that 
whenever the evidence reasonably raises the factual 
issue of knowledge, the instructions must require a 
consideration of that by the court in the course of 
its deliberations. From the standpoint of prejudice 
to the accused, therefore, any error resulting from a 
failure to instruct on the subject of knowledge, re- 
quires reversal, only if the evidence is sufficient to 
raise it as a factual issue.” 


The evidence in the St. Pierre case was clear 
that the accused knew that the persons assaulted 
were a superior officer and a superior petty of- 
ficer, respectively. Thus an issue of fact as to 
the question of knowledge was not reasonably 
raised by the evidence and consequently had the 
law officer failed to instruct upon the subject 
of knowledge any error resulting therefrom 
would be nonprejudicial. However, the subject 
was presented to the court for its consideration 
and if the instructions were erroneous and mis- 
leading, as contended, the error did not ma- 
terially prejudice the substantial rights of the 
accused. As to the effect of intoxication on the 
subject of knowledge the Court stated: 

“Mere intoxication, regardless of degree, does not 
negative criminal responsibility in offenses involving 
relationship of subordinate to superior. As in of- 
fenses requiring a specific intent, to constitute a 
defense, intoxication must be of such a degree as 
to either destroy or seriously impair the ability of 
the accused to understand the existence of the above 
relationship. United States v, Backley (No. 1588), 
2 USCMA 496, 9 CMR 126, decided May 12, 1953; 


United States v. Craig, 2 USCMA , 10 CMR 
, decided June 24, 1953. In this sense then, 








intoxication is only potentially capable of raising 
knowledge of the relationship as a factual issue. 
Whether such intoxication is sufficient to preclude a 
conviction depends upon the degree thereof. Con- 
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sequently the law officer’s instruction that ‘drunken- 

ness might go to that question,’ does no more or less 

than express that possibility.” 

In United States v. Benders, 2 USCMA 620, 
10 CMR 118 (12 Jun 1953), the accused was con- 
victed by general court-martial of willful diso- 
bedience of an order of a superior officer in vio- 
lation of Article 90, UCMJ. Testifying in his 
own behalf the accused admitted hearing and 
understanding the order, and not obeying it. 
He asserted, however, that he did not know that 
the person issuing the order was an officer, and 
because of the poor light in the bunker, he could 
not see any insignia of rank. It appears from 
the evidence that the accused had joined the unit 
a matter of hours prior to the time the order was 
given; that he had never seen the officer before, 
and that the officer did not identify himself as an 
officer. The Court held, the failure of the law 
officer to instruct the court that to return a find- 
ing of guilty it must find that the accused knew 
the person issuing the order was his superior 
officer, constituted error. In coming to this con- 
clusion the Court quoted from United States v. 
Wallace, 2 USCMA 595, 10 CMR 93 (3 Jun 
1953), the proper test for determining whether 
prejudice resulted from this failure to instruct 
on knowledge: 


“* * * Tf knowledge is conceded, if the evidence com- 
pels a finding that the accused knew the order was 
given by an officer, or if the record is barren of any 
evidence from which it could reasonably be inferred 
the accused might not know that a superior officer was 
issuing the order, then the error, if any, is nonpreju- 

dicial. If on the other hand, the evidence permits a 

finding of lack of knowledge, then the accused has just 

cause to complain.” 

Applying this test, the Court found that preju- 
dice necessarily resulted because the issue of 
knowledge had been raised by the evidence and 
appellate bodies could only speculate as to what 
the finding would have been had proper instruc- 
tions been given. 


Intoxication as Affecting Duty To Instruct on 
Lesser Included Offenses Involving Specific 
Intent 


Bearing on the subject of intoxication and the 
duty of the law officer with respect to instruc- 
tions to the court, the case of United States v. 
Wycliff, 3 USCMA 38, 11 CMR 38 (3 Jul 1953), 
presents a very interesting and instructive situa- 
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tion. The accused in that case was convicted of 
assault with intent tocommit rape. The law offi- 
cer instructed the court on the elements of the 
offense charged, and on assault and battery as 
lesser included offenses but refused to instruct 
on the lesser included offense of indecent assault. 
There was considerable evidence that the ac- 
cused was intoxicated and no evidence indicat- 
ing any possibility of the lesser offense of 
indecent assault. The Court of Military Appeals 
pointed out that the offense of indecent assault 
requires a specific intent to-wit, a purpose to 
gratify lust or sexual desire, and therefore if 
the accused were found to have been so grossly 
intoxicated as to have been incapable of enter- 
taining a specific intent to commit rape, it would 
hardly have been possible for him to form any 
sort of specific intent including one to gratify his 
lust or sexual desires. The Court concluded that 
since the record was devoid of any evidence 
indicating the possibility of the lesser offense of 
indecent assault there was no obligation to in- 
struct on the offense of indecent assault and that 
there was no error in directing that such offense 
could not be found. In this connection the fol- 
lowing observation by the Court is pertinent: 
“We must, therefore, look to the record, apart from 
those parts indicating intoxication, to ascertain 
whether there may not exist some evidentiary pointer 
indicating that accused had not actually intended to 
commit rape, but had intended, through some means 


other than forcible intercourse, to gratify his lust 
or sexual desires.” 


Must Instruct on Effect of Character Evidence 
in Proper Case When Requested 
On the necessity of instructing the court on 


character evidence two recent cases decided by 
the Court of Military Appeals would appear to 


clarify the question beyond cavil. In United 
States v. Phillips, 3 USCMA 137, 11 CMR 137 
(31 Jul 1953), the accused was convicted of 
sodomy. At the trial the defense presented a 
number of character witnesses who testified to 
the accused’s good character. The defense re- 
quested an instruction that evidence of good 
character, when considered in connection with 
the other evidence in the case, may generate a 
reasonable doubt. The law officer rejected this 
instruction. The Court held that the failure of 
the law officer to submit the requested instruc- 
tion or a satisfactory substitute was prejudicial 
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error ; that this was a proper case for the consid- 
eration of such evidence since in a case of this 
nature character evidence is often the best, if not 
the only, defense which the accused can pro- 
duce. The Court observed: 


“Is this a proper case? We believe it is for the fol- 
' lowing reasons: Character evidence is of greater value 
to an accused in one type of case than in another, de- 
pending on the nature of the charge, and the defense. 
The primary function of character evidence is an at- 
tempt to show that accused, being of good character, 
would not commit the particular crime, because of the 
great amount of moral degradation which is involved, 
and also to show that his story of the events should be 
believed, because of his good reputation for truth and 
veracity. Of course, the greater the moral turpitude 
involved in the crime, the more unlikely one of good 
character would so offend against society. 
cS oe bs co ok 
“Before we will reverse a finding and sentence 
because of a failure to instruct on the effect of good 
character evidence, we must determine whether the 
error was prejudicial to the accused. We have stated 
earlier that in a charge of sodomy, evidence of good 
character is often the only defense. In any case the 
accused is an interested witness, -and consequently 
his story of the events is considerably weakened by 
that fact. Given the slightest doubt about his credi- 
bility the court-martial is apt toconvict. It may often 
take corroboration—or strong evidence of good 
character—to overcome the repelling nature of the 
testimony. As a result the accused needs the benefit 
of any evidence and any instruction on its proper 
usage that may have a tendency to render his story 
plausible and convincing. The factual setting in this 
case pitted the accused against a pathic and his only 
escape was to satisfy the members of the court- 
martial that his character was such that he would 
not stoop to the level of committing the alleged of- 
fense. The law officer failed to accord the accused the 
minimal benefit flowing from his good character. 
Prejudice is apparent and the conviction must be 
reversed for that reason.” 


In the other case, United States v. Dodge, 3 
USCMA 158, 11 CMR 158 (31 Jul 1953), the ac- 
cused was convicted of larceny of drugs and nar- 
cotics from the kit of an Army doctor. At the 
trial the accused in his testimony admitted 
taking the articles but asserted that he took 
them out of curiosity and a desire to see what 
they were. The defense also introduced evi- 
dence of the accused’s Army service and testi- 
mony of various witnesses that the accused was 
a person of good character and his reputation 
for truth and veracity was good. Defense coun- 
sel requested the law officer to instruct the court 
that “as a matter of law * * * evidence of the 
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accused’s good character, in a case of this type, 
may be sufficient in itself to create a reasonable 
doubt as to his guilt.” The law officer refused 
and failed to give any instruction on the effect of 
character evidence. The Court held that the 
refusal of the law officer to instruct on the effect 
of character evidence with respect to the ques- 
tion of guilt was not error; that character evi- 
dence, in view of the posture of the evidence of 
the prosecution establishing guilt, was relevant 
only for extenuating purposes. The Court 
observed : 


“The futility, or the stupidity, of a larceny is of no 
consequency in the eyes of the law as far as the guilt 
of the accused is concerned and it does not constitute a 
defense of the crime. Once the crime is admitted, 
character evidence is of no effect. The prime reason, 
that a person of good character would probably not 
commit the offense, is destroyed by the admission. * * * 
By his judicial admission he took the drugs, knowing 
he had no right to them; they were of some value, 
although their worth may have been small; and he in- 
tended to keep them around, or maybe throw them 
away. We thus have a situation where the prosecu- 
tion evidence established the guilt of the accused and 
his testimony was in agreement. When that is the 
posture of the testimony the case is not one which re- 
quires an instruction to be given. With the commis- 
sion of the offense conceded, character evidence would 
be relevant only for extenuating purposes and it was 
so used in this case. It is only in proper cases that 
refusal to instruct on the effect of character evidence 
is error and this cannot be considered that type of 


case.” 

In the absence of a request therefor, however, 
there is no duty on the part of the law officer to 
give instructions on the effect to be given char- 
acter evidence presented on behalf of the ac- 
cused. United States v. Schumacher, 2 USCMA 
134, 7 CMR 10 (19 Jan 53). 


Must Instruct on Self-Defense When Issue Is 
Reasonably Raised Even in Absence of Request 


With respect to the necessity of instructing 
the court on self-defense the Court of Military 
Appeals has held that when self-defense is 
raised reasonably by the evidence, the failure of 
the law officer to instruct thereon constitutes 
prejudicial error, even in the absence of a re- 
quest by counsel. United States v. Ginn, 1 
USCMA 453, 4 CMR 45 (10 Jul 1952). Several 


cases have emphasized that the requirement for 
such an instruction emanates from the evidence 
and the issues raised thereby. United States v. 
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Benavides, 2 USCMA 226, 8 CMR 26 (20 Feb 
1953) ; United States v. Furney, 2 USCMA 270, 
8 CMR 70 (5 Mar 1953). In the recent case of 
United States v. Troglin, 3 USCMA 385, 12 
CMR 141 (18 Sept 1953), the Court defined 
the rule of law by which the evidence in a 
particular case is tested to determine whether 
self-defense is reasonably raised by the evidence 
so as to require the law officer to instruct the 
members of the court-martial on self-defense. 
The Court stated the rule in the following 
language: 

“We are of the opinion that when analyzed properly, 
the rule announced by the Federal courts is sub- 
stantially this: Assuming danger is imminent, before 
a killing can be excused the killer must assume the 
duty to retreat; that duty is measured by the force and 
imminence of the danger and the availability of an 
opportunity by which the accused may retreat rea- 
sonably without increasing his peril. It is by that 
touchstone which we measure the evidence in the 
instant case.” 

In announcing the above interpretation of the 
law the Court expressly reserved from its dis- 
cussion those military cases involving persons 
who must remain on duty at a given post and 
civilian cases where there is no duty to retreat 
because the victim is assaulted in his home. In 
essence the decision in the Troglin case, inter 
alia, defines the meaning of that part of the 
elements of self-defense as set forth in 197c, 
MCM 1951, which deals with retreat, particu- 
larly with the phrase “‘as far as he safely can.” 

And in the case of United States v. Amdahl, 
3 USCMA 199, 11 CMR 199 (14 Aug 1953), the 
Court of Military Appeals held: 

“* * * the evidence presented to the court in this 

instance did not reasonably raise the issue of self- 

defense. It was established by the testimony of all 
the witnesses to this unfortunate slaying that after 
wounding the deceased mortally, and disarming him, 
the possibility of harm resulting to the accused at the 
hands of the deceased was remote, if not impossible. 

The deliberate careful firing of a final bullet into the 

head of the deceased under these circumstances en- 

tirely destroys his claim of justifiable homicide” 

(Emphasis supplied). 

The Court concluded that since the affirma- 
tive defense was not fairly in issue, instructions 
thereon were not required. It was also held 
that while, as a matter of policy, law officers 
should define such technical terms as “premedi- 
tation,” the Court would not reverse for failure 
to do so, in the absence of a specific request by 
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the defense counsel based upon the presence of 
special circumstances arising from a peculiar 
factual situation. 


Must Instruct On Facts Which Constitute A 
Defense Where Reasonably Raised By The 
Evidence 


One of the most recent cases presenting a fac- 
tual situation which required additional instruc- 
tions is that of United States v. Heims, 3 
USCMA 418, 12 CMR 174 (9 Oct 1953). 
There the accused was convicted of willful dis- 
obedience of a lawful order of a superior non- 
commissioned officer, in violation of Article 91, 
UCMJ. In the United States Court of Military 
Appeals, one of the questions considered by the 
Court was whether the law officer was required 
to instruct the court on physical ability of the 
accused to obey the order. It appeared that the 
accused was ordered to tie sandbags. The ac- 
cused testified that he warned the sergeant that 
he could not comply because of an injured hand. 
It was established that he had received a sub- 
stantial hand injury some eight days before the 
date of the incident in question when a shell ex- 
ploded as he was engaged in cleaning a machine 
gun. The fact, nature, and extent of the injury 
were the subjects of extensive medical testi- 
mony. There was evidence on the one hand, that 
the accused was able to perform certain sorts of 
duty but unable to accomplish tasks requiring 
manual dexterity, coordination, and precise 
manipulation. On the other, there was testi- 
mony to the effect that he failed signally to as- 
sign his injury as the reason for the refusal to 
tie the sandbags. In addition, there was testi- 
mony to the effect that he could, in fact, perform 
this particular duty with competence. The 
Court of Military Appeals distinguished this 
case from United States v. Stout, 1 USCMA 639, 
5 CMR 67 (27 Aug 1952), on the ground that 
under the issues presented to the Court in the 
Stout case the precise question was not before it, 
notwithstanding that certain broad language 
appearing in the Stout case would appear to be 
inconsistent with its holding in the present case 
that the law officer committed prejudicial error 
in failing to instruct on the physical ability of 
the accused to comply with the order, despite the 
absence of a specific request. To quote from the 
opinion of the Court: 
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“Is physical inability to carry out a military order 
a defense to a charge of willful disobedience of: the 
order in question? We are aware of no provision 
of the Manual for Courts-Martial, United States, 
1951, which deals with the problem directly and 
explicitly, nor has our attention been directed to any 
by counsel. However, we are sure that it must be so 
considered—for, if the recipient of an order is in fact 
unable to comply therewith, he cannot be deemed to 
have evinced that ‘intentional defiance of authority’ 
at which the proscription of the statute is directed. 
Manual, supra, paragraphs 169b, 170a. * * * 

«* * * Assimilating the present problem to our 
treatment of others involving affirmative defenses and 
related matters, we do not hesitate to say that such 
instructions are required sua sponte where the pres- 
ence of physical incapacity is fairly raised by the 
evidence. United States v. Ginn, 1 USCMA 4653, 
decided July 10, 1952; United States v. Miller, 2 
USCMA 194, decided February 13, 1953. 

“It has been suggested that an instruction of this 
nature is necessarily included within one to the effect 
that the disobedience charged must have been willful. 
That is to say, a reasonable court-martial would 
inevitably refuse to find an act of disobedience to have 
been willful, if it was shown that the accused was 
physically incapable of compliance. However, this 
suggestion is opposed to the rationale of the decisions 
of this Court in previous analogous cases. * * * It is 
quite true that there is to be found in our opinion 
in United States v. Stout, 1 USCMA 639, decided 
August 27, 1952, certain broad language inconsistent 
with our present holding. However, it is clear that 
the question involved here was not before us under 
the issues of that case. * * * The language used 
there was wholly unnecessary to the determination 
of the case.” 


Conclusion 


The principles announced and applied in the 
foregoing cases presuppose, of course, a work- 
ing familiarity with the fundamental require- 
ment that courts-martial must be instructed 
upon the elements of the offenses charged and 
upon the elements of all the lesser included of- 
fenses which are reasonably raised by the evi- 


dence. Those fundamental requirements were 
treated at an early date by the United States 
Court of Military Appeals and were discussed 
in the August 1952 JAG Journal in an article 
on “Instructions to Courts-Martial.” The sub- 
sequent cases reemphasize the fact that a work- 
ing knowledge of the law in the field of instruc- 
tions to courts-martial can be had only by those 
who familiarize themselves with both the de- 
cided cases and the Manual for Courts-Martial. 
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CERTIFIED 
QUESTIONS 


The following cases are published to inform the naval 
service that certain questions regarding military law are 
pending final determination in the United States Court of 
Military Appeals at the request of the Judge Advocate 
General of the Navy. The facts of the cases are digested 
from the opinion of the board of review. 








UNITED STATES, Appellant, v. JOSEPH A. DOWNS, 
private first class, U. S. Marine Corps, Appellee 
(3-53-—G—828) , certified on 25 September 1953. 


The accused pleaded guilty to two specifica- 
tions under Charge I alleging unauthorized ab- 
sences, not guilty to a specification under Charge 
II alleging desertion and guilty to two specifica- 
tions under Charge III alleging failures to pro- 
ceed and report. In announcing the findings of 
the court, the president did not follow the form 
set out in the Manual for Courts-Martial but in- 
formed the accused that the court found him, of 
Charge I, Specifications 1 and 2, guilty; of 
Charge II, Specification 1 (desertion), not 
guilty; and Charge III, specifications 1 and 2, 
guilty. The law officer then advised the court 
that the findings were not in proper form. At 
that point, defense counsel objected to instruc- 
tions on the findings and trial counsel asked a 
question concerning the finding of not:guilty. 
At the request of the law officer, the court closed 
to put the findings in proper form. Upon the 
opening of the court, the president announced 
the findings of the court in the form prescribed 
by Appendix 13 of the Manual but also included 
a substantive change. In the revised finding, the 
president announced that the court found the ac- 
cused not guilty of Charge II (desertion) but 
guilty of the lesser offense of unauthorized ab- 
sence in violation of Article 86. Defense inter- 
posed no objection to the change in the findings 
as to form but did object to the substantive 
change in the findings respecting Charge II. 

The board of review was of the opinion that 
the first announcement of the findings amounted 
to a finding of not guilty as to Charge II. The 


board held that the findings first announced 
were not ambiguous or inconsistent and that 
with respect to Charge II the intent of the court 
was unequivocal. 


Thereupon the Judge Advocate General of the 
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Navy requested that the Court of Military Ap- 
peals take action with respect to the following 
issue: 


Did the corrected announcement by the 
President as to the findings under Charge II 
constitute error materially prejudicial to the 
substantial rights of the accused? 





UNITED STATES, Appellant, v. RAYMOND C. 
ROBINSON, personnelman second class, U. S. 
Navy, Appellee, (3-53—G—722), certified on 25 
September 1953. 


In announcing the sentence of a general court- 
martial, the president stated that the court 
sentenced the accused, among other things, “to 
forfeit $58.80 for three years and to be confined 
at hard labor for three years.” The court then 
adjourned at 1418 hours. At 1420 hours the 
court opened and the president made the fol- 
lowing statement: 


“The President wishes to announce for the record 
that in announcing the sentence of the court, the 
President did not correctly announce the sentence 
which the court adjudged. Therefore, the President 
wishes the record to show that his last announce- 
ment was in error and I wish the law officer’s ap- 
proval of my resentencing the accused. 


ok a * * * 
“This is not a case, Mr. Law Officer, where it is 
necessary for the court to revoke its former sentence 
because the court was correct. The President’s an- 
nouncement was all that was in error.” 

The president then repeated the sentence he 
had previously announced except that “per 
month” was inserted after the amount of 
forfeiture. 

The board of review held that the original . 
sentence to a forfeiture of $58.80 for three years 
was effective to deprive the accused of the 
amount expressly stated in the sentence and 
applied for the period expressly stated and that 
the total forfeiture authorized under the sen- 
tence was $58.80. The board realized that the 
president, speaking for the court, must make 
an oral announcement and that in any case he 
might make a “slip of the tongue.” The board 
of review did not hold that a slip of the tongue 
could not be corrected if the correction was 
directly a part of the transaction of announcing 
the sentence. The board did hold, however, 
that such error could not be corrected after 
adjournment as was attempted in this case. 
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It was requested that the Court of Military 
Appeals take action with respect to the follow- 
ing question: 


Was the sentence legal as announced by the 
President in his corrected announcement of 
the sentence? 





DIGESTS ... 

(Continued from page 2) 

confinement and forfeitures to equivalent pun- 
ishments of a lesser form. It is this latter table 
which includes the references to restriction and 
makes one day of confinement or forfeiture of 
one day’s pay the equivalent of two days restric- 
tion. Paragraph 127c of the Manual, on page 
215, provides that the court may use the Table 
of Equivalent Punishments to determine equiva- 
lent punishments of a less severe form to substi- 
tute for the punishments contained in the Table 
of Maximum Punishments unless a punitive dis- 
charge is adjudged. The action of both the su- 
pervisory authority and the board of review was 
grounded on the assumption that the court- 
martial, in awarding two months’ restriction, 
used the Table of Equivalent Punishments and 
that this use was prohibited because the court 
also adjudged a bad-conduct discharge. 

The Court of Military Appeals was “at a loss 
to understand” what prompted this conclusion 
and held that the principle was erroneous be- 
cause the Code and the Manual authorize the 
sentence imposed by the court-martial without 
reference to any substituted punishment. 

Restriction is a form of restraint which is less 
severe than confinement and may be adjudged 
by a court-martial in any case in which confine- 
ment is authorized subject only to the limitation 


that it may not exceed two months. Restriction — 


may be imposed for two months “not because it 
is necesary to compute it as an equivalent pun- 
ishment but because its direct imposition is not 
contrary to law.” 

Accordingly, in response to the certified ques- 
tion, the Court of Military Appeals held that 
a court-martial may adjudge a period of restric- 
tion in conjunction with a punitive discharge 
where the period of restriction imposed is less 
than the period of confinement authorized by 
the Table of Maximum Punishments and does 
not exceed two months. United States v. Ben- 
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son, 3 USCMA 351, 12 CMR 107 (11 Sept 1953). 
(Issues digested JAG Journal, September 1953, 
p. 13). 


STIPULATIONS—law officer should assure himself 
that accused joins in the stipulation but accused's 
assent need not necessarily appear in the record. 


@ Accused’s conviction having been set aside, a 
rehearing was ordered on charges conforming 
with the findings at the original trial. At the 
rehearing no witnesses were called on the issue 
of guilt or innocence. Trial and defense counsel 
stipulated that if certain witnesses were before 
the court “the testimony they would give would 
be the same as that given at the former trial.” 
The law officer accepted the stipulation and the 
testimony of the prosecution witnesses at the 
former trial was read into evidence. In a simi- 
lar manner, the testimony of the defense wit- 
nesses at the former trial was read into evidence. 
The resulting findings of guilty and the sentence 
were set aside by the board of review on the 
grounds (1) that the record did not show that 
the accused personally joined in the stipulation, 
and (2) that the stipulation provided the predi- 
cate for the admission of former testimony but, 
since it did not include the former testimony, the 
questions and answers read to the court 
amounted to no more than unsworn statements 
which could not constitute evidence of guilt. 

The Note to Appendix 8a, on page 510 of the 
Manual for Courts-Martial, provides that “Prior 
to the acceptance of any stipulation the LO 
(president of a special court-martial) should 
determine that the accused joins in the stipula- 
tion.” In regard to this provision, the Court 
stated : 


“* * * Considering the provision itself, we do not 
regard it as a mandatory direction that the accused 
be made to stand up in open court and give his express, 
personal assent before a stipulation can be accepted 
for consideration by the court, and to have that fact 
shown in the record of trial. Its plain intendment is 
one of caution. The law officer or president of a spe- 
cial court-martial is asked to assure himself that the 
accused joined in the stipulation. 

«“* *-* His determination that the accused joined in 
the stipulation may be predicated upon a number of 
factors, rather than by the exclusive process of specifi- 
cally asking the accused. In fact, it need only rest 
upon the implied authority of defense counsel to act 
for the accused in all matters of procedure. 

“* * * A different problem would be presented 
if the accused affirmatively refused to consent to the 
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stipulation, but under the circumstances of this case, 

we attach no significance to the fact that the specific 

assent of the accused does not appear in the record.” 

In deciding the extent of the stipulation, the 
Court stated that a stipulation should be so con- 
strued as to effectuate the apparent intention of 
the parties rather than in a narrow and technical 
sense which would defeat the purpose of its 
execution. The Court did not believe that the 
parties intended to limit the stipulation to estab- 
lishing only the preliminary conditions for the 
admission of former testimony. On the con- 
trary, the Court found that “It was patently in- 
tended to include the actual testimony, and it 
was undoubtedly so considered by the law offi- 
cer and trial and defense counsel.” 

The decision of the board of review was re- 
versed and the record was returned to the Judge 
Advocate General for action not inconsistent 
with the opinion of the Court of Military Ap- 
peals. United States v. Cambridge, 3 USCMA 
377, 12 CMR 133 (18 Sept 1953). (Issues 
digested JAG Journal, September 1953, p. 10). 


WRONGFUL SALE OF MILITARY PASSES— intent to 
defraud or deceive not an essential element. 


® After a guilty plea, the accused was con- 
victed of two specifications alleging offenses 
in violation of Article 134. The first specifica- 
tion alleged that he did during a period of one 
month “wrongfully sell to four military person- 
nel * * * certain instruments purporting to 
be military permits [armed forces liberty 
passes] * * * well knowing the same to be un- 
authorized and to the prejudice of good order 
and discipline.” The second specification al- 
leged that he did “wrongfully sell to [G] * * * 
a certain instrument purporting to be a naval 
official pass [temporary identification card] 
* * * well knowing the same to be unauthorized 
and to the prejudice of good order and 
discipline.” 

A board of review declared the proceedings a 


nullity because the specifications did not allege - 


offenses under Article 134. The board held that 
the specifications were fatally defective in that 
there was no allegation of an intent to deceive 
or defraud the purchaser ; that the accused was 
not sufficiently apprised of what he must defend 
against because the purchasers were not iden- 
tified in the first specification ; and that the rec- 
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ord was insufficient to enable the accused to avoid 
a second prosecution for the same offense. 

As the elements of the offense of wrongful sale 
of military passes are not set out in either the 
Code or the Manual, the Court of Military Ap- 
peals held the board’s action in looking to the 
sample specification (No. 138) for the elements 
of the offense to be proper. But upon an ex- 
amination of the sample form, the Court found 
“that the phrase ‘with intent to defraud or de- 
ceive’ is bracketed in such a manner as to be 
required only in cases where it is alleged that the 
accused used, or had in his possession, a false or 
unauthorized pass, and is apparently not neces- 
sary where the specification alleges the sale of 
a pass.” Being concerned only with a wrongful 
sale and finding no other compelling reason to 
require the inclusion of an allegation of an in- 
tent to defraud or deceive, the Court concluded 
that the language used in the specification was 
sufficient to allege an offense. 

In disposing of the proposition that the second 
specification insufficiently apprised the accused 
of what he must defend against in that the pur- 
chasers were not identified, the Court reiterated 
that the fact that an offense may be alleged with 
a greater degree of clarity and certainty will 
not justify a holding that the pleading is a nul- 
lity. Prior to entering his plea the accused had 
not made a motion for appropriate relief and the 
Court could find no ground to support a conclu- 
sion that the accused was not apprised of the 
offense alleged. 

In regard to the third ground assigned by the 
board—that the record was insufficient to sup- 
port a plea of former jeopardy if a subsequent 
prosecution were initiated—the Court pointed 
out that the accused did not stand to be prej- 
udiced as the sales during the one month period 
had been grouped by the pleading into one 
offense. “Any other sales not mentioned could 
not be the predicate for another disorder as a 
plea of once in jeopardy would bar any prosecu- 
tion for similar acts during the same period.” 

Accordingly, the decision of the board of re- 
view was reversed and the case was remanded 
to the Judge Advocate General for action con- 
sistent with the opinion of the United States 
Court of Military Appeals. United States v. 
Karl, 3 USCMA 427, 12 CMR 183 (9 Oct 
1953). (Issues digested JAG Journal, Septem- 
ber 1953, p. 10.) 
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GA Yooden’ Ships aoe 


“* * * The sole right of punishment, in these 
cases, is vested in the captain of the ship * * * 
and many offenses that might be brought before 
a court martial, are, through the captain’s lenity 
and humanity, punished in the slight and 
cursory way which is the accustomed practice 
of the navy ; in order to save the delinquent from 
the more severe decision of the sentence, as well 
as not to be constantly applying for a public 
trial, which is often attended with delay and 
inconvenience to the service. By preventing 
the frequent recurrence of courts martial, their 
respectability is likewise preserved; that awe 
and dread which such a tribunal is calculated to 
impress on the minds of seamen, and by which 
they will continue to be influenced, so long as 
men are brought to trial on solid and assured 
grounds; the punishment inflicted becoming a 
beacon to warn and deter others from pursuing 
the same course, and getting a-ground on the 
shoals of disobedience. Sometimes it has hap- 
pened, when going to receive punishment, (after 
the captain of the ship has thoroughly investi- 
gated the nature of the offence, and heard, 
though not on oath, the evidence in support of the 
charge against the prisoner, and what he can 
say, or bring by witnesses, to invalidate the 
same,) that the prisoner has, at the gang-way, 
appealed to the captain, and requested his pun- 
ishment might be suspended; and that the of- 
fence whereof he was deemed guilty, might be 
referred to a court martial. But it is certainly 
in the discretion of the captain, whether he will 
comply with such a request: otherwise most 
men would, in order to avoid immediate chastise- 
ment, hazard a greater, that might be inflicted 
by postponing the present evil; especially when 
there appeared no probability, for a length of 

time, of there being a number of ships on the 
station sufficient to form a court. Therefore 
a demand or request of this kind, is seldom or 
ever complied with: it would be a great hurt to 
the service, by keeping men a long time in con- 
finement, and losing the benefit of their labour 
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TRANSFERS 





The following is a list of change of station orders issued to all 
officers transferred to or from the office of the Judge Advocate 
General, and to all naval law specialists regardless of assignment. 
The list includes transfer issued between the dates of 19 September 
1953 through 19 October 1953. 





LT William T. Andrews, USNR from CinCNELM to 
NavSch (Naval Justice), Npt, R. I. (FURASPERS). 

ENS Leland J. Brendt, USNR from NavSch (Naval 
Justice) Npt, R. I. to NavBase, Los Angeles. 

ENS Fred C. Canaut, Jr., USNR from NavSch (Naval 
Justice) Npt, R. I. to ComNavFE. 

CAPT Luis V. Castro, USN from Com 11 to JAG. 

LT Robert E. Conaway, USNR from NavSch (Naval 
Justice) Npt, R. I. (TemDulIns) to NavSch (Naval 
Justice). 

CDR Robert E. Cummings, USNR from JAG to Com- 
SubComNELM/HedSuppActs, Naples. 

ENS David J. Danelski, USNR from NavSch (Naval 
Justice) Npt, R. I. to Com 13. 

CDR William T. Davis, USNR from Com 8 to NavSta, 
Argentia. 

CDR Charles Hunsicker, USN from Com 1 to ComBat- 
CruLant. 

LT Oliver B. James, Jr.. USNR from Com 5 to 
ComAirLant. 

LTJG Robert D. Kilmarx, USNR from NavSch (Naval 
Justice) Npt, R. I. to Com 8. 

CDR Norman G. Lancaster, USN from JAG to Com- 
CruDesPac. 

CDR George J. Leger, USN from 7th Fleet to Com 3. 

LCDR Norvelle R. Leigh, III, USNR from ComAirLant 
to HedSuppActs, Yokosuka. 

CDR Francis X. Markey, USN from NavSta, Argentia 
to NavHosp, Bethesda. 

CDR Herbert E. Ost, USN from JAG to 7th Fleet. 

CDR Howard A. Patrick, USN from JAG to PRNC. 





and assistance in the necessary duties of the 
ship, and it would render them remiss in the 
discharge of their several functions, which re- 
quire every spirited and immediate exertions; 
exertions which derive much of their vigour 
from a knowledge, that an assured, perhaps in- 
stantaneous punishment, awaits the idleness or 
neglect of those employed in naval occupations.” 
DeLafons, A Treatise on Naval Courts Martial, 
(London 1805), p. 179. 


1953 INDEX 


AFFIRMATIVE DEFENSES: 
Degree of proof. Mar 53, p. 15. 


ALLOTMENTS: 


Overpayment of. Nov 53, p. 13. 


APPREHENSION: 
Proof of by documentary evidence. Sep 53, p. 2. 


ARGUMENT: 
Improper. Feb 53, p. 11. 


ARREST: 


Status presumed to continue. Nov 53, p. 2. 
While awaiting punitive discharge. Nov 53, p. 2. 


ARTICLE 31: 
Incriminating answers may be compelled under certain circum- 
stances. Sep 53, p. 18. 
Handwriting samples compelled. Oct 53, p. 2, 18. 
Warning must precede questioning. May-Jun 53, p. 2. 


ARTICLE 134—THE GENERAL ARTICLE: 


Constitutionality. Apr 53, p. 10. 

Examinations, wrongfully obtaining information with intent to 
cheat. Feb 53, p. 12. 

False pass, possession with intent to deceive. Apr 53, p. 10. 

Wrongful sale of military passes. Dec. 53, p. 20. 


BOARD FOR CORRECTION OF NAVAL RECORDS: 


Counsel, restrictions on military personnel. Jan 53, p. 18. 

Generally. Sep 53, p. 3. 

Retroactive retirement pay on basis of corrected record. Apr 53, 
p. 14. 


BOARDS OF REVIEW: 
Punitive discharge, no power to suspend. Mar 53, p. 2. 
BREAKING ARREST: 


Proof of by documentary evidence. May-Jun 53, p. 14; Nov 53, 
p. 15. 


CHALLENGES: 
Generally. Oct 53, p. 13. 


CHARGES AND SPECIFICATIONS: 


Order applieable to particular group. Oct 53, p. 20. 
Ship’s order not a general order. Oct 53, p. 19. 
Wrongful sale of military passes. Dec. 53, p. 20. 


CIVIL ACTIONS: 


Privilege against discovery in action against Government. Nov 53, 
p. 3. 


CLAIMS: 

General. Feb 53, p. 5. 
CONFERENCES: 

Out-of-court conferences in civilian courts. Jan 53, p. 20. 
CONFINEMENT: 

While awaiting punitive discharge. Nov 53, p. 2. 
CONSTITUTIONAL LAW: 


Article 134, constitutionality. Apr 53, p. 10. 
Intoxication, use of blood samples to prove. Jan 53, p. 20. 


CONVENING AUTHORITY: 


Forwarding charges to convening authority who is not a 
superior. Nov 53, p. 16. 


COURT OF MILITARY APPEALS: 
Certification by JAG. Sep 53, p. 7. 
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DEFENSE COUNSEL: 
Appellate. Apr 53, p. 3. 
Ethics. Apr 53, p. 7. 

In 1846. Nov 53, p. 20. 

DEPOSITIONS: 


Admissibility in military courts. Nov 53, p. 16. 


DESERTION: 
Evidence required. Apr 53, p. 11; Nov 53, p. 15. 
Intent to return upon happening of future event. Oct 53, p. 18. 
DOCUMENTARY EVIDENCE: 
Authentication. Feb 53, p. 2. 
Official record as proof of facts recited therein. May-Jun 53, 
p. 14; Sep 53, p. 2; Nov 53, p. 15. 
Service record entry, effect of delay in making. Jul-Aug 53, p. 2. 
Signed by direction. Jan 53, p. 22. 
EVIDENCE: 


Declarations of conspirator, admissibility. Sep 53, p. 16. 
Rereading of evidence, precautions in. Nov 53, p. 8. 
Unrelated offenses. Nov 53, p. 8. 


FOREIGN CLAIMS ACT: 
Precludes checkage under Art. 139 if applicable. Mar 53, p. 16. 


FORMER JEOPARDY: 


Separate offenses arising from same transaction. Mar 53, p. 18. 


FORMER TESTIMONY: 


Admissibility of evidence taken at pretrial investigation. Oct 53, 
p &. 


INSTRUCTIONS: 


Erroneous instructions on maximum sentence. Jan 53, p. 23; 
Feb 53, p. 12. 


Generally. Dec 53, p. 7. 
Intent to return upon happening of future event. Oct 53, p. 18. 


INVESTIGATIONS: 
Common errors. Oct 53, p. 5. 
Fires. Feb 53, p. 9. 
Privilege against disclosure. Nov 53, p. 3. 


JURISDICTION: 
SpCM without jurisdiction to try capital offenses. Sep 53, p. 20. 


LEGAL OFFICER: 
Duties and responsibilities—in general. Jan 53, p. 7. 
LEGISLATIVE DIVISION, OFFICE OF JAG: 
Legislative process. Jan 53, p. 16. 
LINE OF DUTY: 
Generally. May-Jun 53, p. 11. 


MISCONDUCT: 
Generally. May-Jun 53, p. 3. 


NON-JUDICIAL PUNISHMENT: 
Extra duties prohibited on Sundays. Jan 53, p. 19. 
Refusal by accused not allowed. Dec 53, p. 21. 


PAY AND ALLOWANCES: 
Allotments, overpayment of. Nov 53, p. 13 
Aviation pay during administrative suspension. Apr 53, p. 12. 
Combat pay, frostbite as injury. Apr 53, p. 12. 
Retired officers, federal employment. Apr 53, p. 12. 
Retroactive retirement pay on basis of corrected record. Apr 53, 

p. 14. 

Submarines, incentive pay during absnce. Apr 53, p. 12. 
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PRETRIAL INVESTIGATION: 


Accuser as investigating officer. Apr 53, p. 11. 
Admissibility in subsequent trial. Oct 53, p. 2. 


PREVIOUS CONVICTIONS: 
Finality of review. Sep 53, p. 21. 
PROCEEDINGS OF NAVAL COURTS: 
Public reporting. Oct 53, p. 3. 
PUNITIVE DISCHARGE: 


Board of review, no power to suspend. Mar 53, p. 2. 
Confinement or arrest while awaiting. Nov 53, p. 2. 


RADAR: 


Duty to utilize. Dec 53, p. 3. 


REASONABLE DOUBT: 
Strong probability of guilt insufficient to convict. Mar 53, p. 18. 


REDRESS OF INJURIES TO PROPERTY: 
Article 189. Mar 53, p. 11, 16. 

REHEARING: 
Supervisory authority may order. May-Jun 53, p. 14. 


RESERVE PERSONNEL: 
Physical disability benefits. Feb 53, p. 3; Mar 53, p. 16. 
RETIREMENT: 
Physical disability. 
Fleet reservists, eligibility. Jan 53, p. 19. 
Reserve personnel. Feb 53, p. 3. 
RULES OF THE ROAD: 
As affected by radar. Dec. 53, p. 3. 


SEARCH AND SEIZURE: 
Generally. Jul-Aug 53, p. 3. 
Unreasonable search and seizure by state officers. Sep 53, p. 17. 


SENTENCES: 


Bread and water, maximum. Jul-Aug 53, p. 14. 


Bread and water, maximum imposable by SumCM. Jan 53, p. 19. 
(But see Jul-Aug 53, p. 14.) 


Excessive bread and water, proper action of reviewing authority. 
Sep 53, p. 18. 


Forfeitures approved during confinement. Nov 53, p. 17. 


Maximum sentence, erroneous advice by LO. Jan 53, p. 23; 
Feb 53, p. 12. 


Restriction combined with punitive discharge. Dec 53, p. 2. 
Sentences of Courts-Martial—in general Jan 52, p. 3. 


SEPARATE OFFENSES: 

Unauthorized absence and failure to report. Sep 53, p. 19. 
SLEEPING ON WATCH: 

Generally. Nov 53, p. 9. 
STIPULATIONS: 


Assent of accused. Dec 53, p. 19. 
Construction of. Dec 53, p. 19. 
General. Mar 53, p. 3. 


SUMMARY COURTS-MARTIAL: 
See SENTENCES. 


SUPERVISORY AUTHORITY: 
Powers of. May-Jun 53, p. 14. 


TAXATION: 


Soldiers’ and Sailors’ Relief Act, effect on personal property taxa- 
tion by state. Jul-Aug 53, p. 9. 


THEFT: 
Consent to wrongful taking. Nov 53, p. 18. 
UNAUTHORIZED ABSENCE: 


Inception must be established. Jan 53, p. 2. 
Service record entry, effect of delay in making. Jul-Aug 53, p. 2. 


VARIANCE: 
Conviction of theft of goods not alleged. Jan 53, p. 23. 


VIOLATION OF LAWFUL GENERAL ORDER: 


Capacity to issue general order. Oct 53, p. 19. 
Exceptions, pleading and burden of proof. Apr. 53, p. 2. 


WAR: 

Korean conflict as war. Sep 53, p. 20. 
WITNESSES: 

Infants, competency. Feb 53, p. 12. 





CASES DIGESTED 


United States v. Anderson, 2 USCMA 606, 10 CMR 104__ Sep 53, p. 
United States v. Bancroft, 3 USCMA 3, 11 CMR 3. 
United States v. Barrett, 3 USCMA 294, 12 CMR 50_--- Nov 53, p. 
United States v. Benson, 3 USCMA 351, 12 CMR 107__-- Dec 53, p. 
United States v. Buck, 3 USMCA 341, 12 CMR 97 Nov 53, p. 
United States v. Bunch, 3 USCMA 186, 11 CMR 186 Oct 53, p. 
United States v. Cambridge, 3 USCMA 377, 12 CMR 133. Dec 53, p. 
United States v. Coates, 2 USCMA 625, 10 CMR 123-_--- Sep 53, p. 
United States v. Eggers, 8 USCMA 191, 11 CMR 191_--- Oct 53, p. 
United States v. Engle, 3 USCMA 41, 11 CMR 41 
United States v. Frantz, 2 USCMA 161,.7 CMR 37 
United States v. Frisbee, 2 USCMA 293, 8 CMR 93_ May-Jun 53, p. 
United States v. Gohagen, 2 USCMA 175, 7 CMR 51__-- Apr 53, p. 
United States v. Hagen, 2 USCMA 324, 8 CMR 124_. Jul-Aug 53, p. 
United States v. Harjo, 2 USCMA 9, 6 CMR 9 
United States v. Karl, 3 USCMA 427, 12 CMR 183-.--_. Dec 53, p. 20 
United States v. Larney, 2 USCMA 563, 10 CMR 61_-_-_- Sep 53, p. 21 
United States v. Lowery, 2 USCMA 315, 8 CMR 115_ May-Jun 53, p. 14 
United States v. Pease, 3 USCMA 291, 12 CMR 47 Nov 53, p.16 
United States v. Prescott, 2 USCMA 122, 6 CMR 122_-.. Mar 53, p. 17 
United States v. Rosato, 8 USCMA 143, 11 CMR 143 Oct 53, p. 18 
United States v. Rushlow, 2 USCMA 6382, 10 CMR 130_-. Oct 53, p. 18 
United States v. Sell, 3 USCMA 202, 11 CMR 202 Oct 53, p. 20 
United States v. Simmons, 2 USCMA 105, 6 CMR 105_-_ Mar 53, p. 2 
United States v. Smith, 3 USCMA 336, 12 CMR 92.-_. Nov 53, p.17 
United States v. Sutton, 3 USCMA 220, 11 CMR 220_-__ Nov 53, p. 16 
United States v. Teague, 3 USCMA 317, 12 CMR 73... Nov 53, p. 2 
United States v. Wappler, 2 USCMA 393, 9 CMR 23_ Jul-Aug 53, p. 14 
United States v. Wilson and Harvey, 2 USCMA 248, 8 CMR 48 
May-Jun 53, p. 2 
Apr 53, p. 11 
Jan 53, p. 23 
Jan 53, p. 22 
Apr 53, p. 11 


Denton, NCM 162, 7 CMR 455 
Hess, NCM 151, 6 CMR 459 
Johnson, NCM 152, 6 CMR 459 
Lawler, NCM 164, 7 CMR 462 
Morgan, NCM 153, 6 CMR 462 Jan 53, p. 23 
Papson, NCM 155, 6 CMR 466 Feb 53, p. 12 
United States v. Waldron, 2-52-G-902 (unpublished)... Feb 53, p. 12 
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